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UNI TED STATES PATENT AND TRADEMARK OFFI CE

Tradenmark Trial and Appeal Board

Cabel | - Wyne Associ ation of the Blind, Inc.
v

L.F. Fow er

Opposi tion No. 91122156
to Application Serial No. 75937529

Moni ka J. Hussell of Jackson Kelly PLLC for Cabell -Wayne
Associ ation of the Blind, Inc.

L.F. Fow er, pro se.

Bef ore Si nmrs, Chapnman and Bucher, Adm nistrative Trademark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

L.F. Fower (a U S. citizen and resident of Huntington,
W/) seeks to register on the Principal Register the conposite

mar k shown bel ow
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for services recited as “providing information on the blind
and blind focused social service agencies and blind focused
service organi zati ons and associations via the internet, mail
or telephone,” in International Cass 42.1

Regi strati on has been opposed by Cabel |- WAyne? Associ ati on
of the Blind, Inc. (a West Virginia non-profit corporation) on
the ground that it has previously used the initialismCMB and

the follow ng I ogo:

Qpposer asserts that these marks, individually and
conbi ned, have been used since long prior to applicant’s
filing date herein. Opposer then asserts that applicant’s
mark, if it is used in connection with his recited services,

so resenbl es opposer’s previously used service nmarks and

! Application Serial No. 75937529 was filed on March 6, 2000
based upon applicant’s allegation of a bona fide intention to use
the mark in conmerce

2 The record shows that Cabell County (Huntington) and Wayne
County are located in the western part of Wst Virginia, close to

t he Kentucky and GChi o borders.

3 This image is described in opposer’s West Virginia state
trademark registration for this exact logo as “a blind nan and a
worman, with the woman using a cane and wal king with the nman using a
dog guide.”
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trademarks that it would be |likely to cause confusion, to
cause m stake, or to deceive.

Applicant, in his answer, denied the salient allegations
of the notice of opposition.

A trial was conducted in accordance with the Trademark
Rul es of Practice. The record consists of the pleadings; the
file of the opposed application; opposer’s trial deposition of
opposer’s Executive Director, Paul R Slone, with exhibits,
and of applicant, M. Lanont (“Mnty”) Frederick Fow er, with
exhibits; and applicant’s trial deposition of M. Slone. Only
opposer filed a brief on the case and no oral hearing was
request ed.

Based upon careful consideration of the testinony and
ot her evidence properly of record in this opposition
proceedi ng, we hold that opposer has net its burden of proof
with regard to its likelihood of confusion claimunder Section

2(d) of the Lanham Act.

Opposer’s priority

The evidence of record establishes that opposer has used
the i mage of two people wal king with a guide dog (often
referred to in this record as opposer’s “lo0go”) as a trademark

and as a service mark since at |east as early as 1989.% Al so

4 According to the testinony of opposer’s Executive Director
this mark was adopted in the “fall of 1989.” (Qpposer’s Tri al
deposition of Paul R Slone (hereinafter, “Slone”), pp. 6 - 8, 11 —
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according to the testinony of opposer’s Executive Director

the initialismCWMB was adopted “about that tinme [1989]”
(Slone, p. 6) to identify opposer, its products and services.”>
The record shows that both marks have been used continuously
to the present (Slone, p. 6). These are dates well prior to
the earliest date upon which applicant can rely, i.e., its
March 6, 2000 application filing date. Hence, we find that

opposer has established its priority.

Li kel i hood of Conf usi on

We turn then to the remaining i ssue before us, nanely,
the question of |ikelihood of confusion. |In the course of
determ ning the question of |ikelihood of confusion herein, we

have fol |l owed the guidance of In re E. |. du Pont de Nenours &

Co., 476 F.2d 1357, 1362, 177 USPQ 563, 567-68 (CCPA 1973).
The du Pont case sets forth each factor that should be
considered, if relevant information is of record, in

determ ning |ikelihood of confusion. Mreover, we note that

in any |ikelihood of confusion analysis, tw key

19, and Exhibits 2, 5, 6, and 7, including the August 1990 “Cui de
Page” show ng use of the | ogo.

5 On the other hand, we note that opposer’s 1990 newsl etter of
record referred to the organi zation as “CA8VI” (“Cabel | - Wayne
Services for the Visually Inpaired”). 1In any case, clearly dated

usage of the designation CMB as of 1997 was denonstrated wth
docunentary evidence in “Quide Page: The nonthly newsletter of
Cabel | -\WAyne Association of the Blind, Inc.,” October 1997 (Sl one,
Exhibit 2), and this usage clearly predates applicant’s filing date
her ei n.
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considerations are the simlarities between the marks and the

rel ati onshi ps between the goods or services. Federated Foods,

Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24

(CCPA 1976) .

Accordingly, we turn first to the relationship between
the services as recited in applicant’s application and the
goods and services in connection with which opposer’s prior
mar ks have been in use as shown through the evidence of
record. Fromthe recitation contained in his application
papers, applicant intends to provide information about the
bl i nd, and about agencies, organi zations, and associ ati ons
focused on the blind. Opposer is an agency whose mssion is
to help the blind and severely visually inpaired achieve
maxi mum i ndependence in a variety of ways. Opposer’s
activities include the collection and di ssem nation of
information of interest to the blind. (Slone, p. 55 QOpposer’s
Trial deposition of L.F. Fow er (hereinafter, “Fower”), p. 9)
The testinony depositions of Messrs. Slone and Fow er both
denonstrate that, indeed, fromat |east 1999 through 2002, M.
Fow er’s website focused al nbst exclusively on opposer.

(Fow er, pp. 23 — 36) Hence, we find that applicant’s recited
services are very closely related to the services being

provi ded by opposer.
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Mor eover, turning to the du Pont factors dealing with t he
simlarity or dissimlarity of established, |ikely-to-continue
trade channels as well as the conditions under which and
buyers to whom sal es are made, we nust presune that
applicant’s services will nove through all of the nornmal
channel s of trade to all of the usual consuners of services of
the type recited,® and that this would include the sane cl ass
of consuners that are being served by opposer’s services.
Hence, in looking to these two related du Pont factors, we
conclude that the channels of trade and cl asses of purchasers
will be the sane.

As to the marks, opposer uses the initialism CMB and the

| ogo both separately and together. The |ogo appears in
opposer’s nonthly publication, invitations for special
occasions (Slone, pp. 12 — 13), on the side of its shuttles,
vans and ot her vehicles, on its concession stand in Mrshal
Uni versity' s football stadium on billboards and pl acards
(Sl one, pp. 13 - 16), its bank drafts (Sl one, pp. 17 - 18),

| etterhead (Slone, p. 18), fornms for internal usage, and
clothing itens such as uniforms, hats, T-shirts and jackets
(Sloan, Exhibit 2). Many of the above referenced itens al so

show the letters CMB bei ng used apart fromthe | ogo. Wen

6 See Canadi an | nperial Bank of Commerce, National Association v.
Wells Fargo Bank, 811 F.2d 1490, 1 USP2d 1813, 1815 (Fed. Cir.
1987) .
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opposer, as an entity, is nmentioned in news publications, it
is often referred to sinply as “CMB.” (Slone, p. 8). The
record al so contains undated photographs’” showi ng the two
i ndi cators used together on the back of a van and on the front

of a cap:

In deriving his conposite mark, applicant has inserted a
substantially exact representation of opposer’s logo into a

circle and then added opposer’s CMB initialismbeneath it.

The only other new matter applicant has added to opposer’s two

prom nent source-indicators is “.org” — a top |level Internet
domai n (TLD) nane.
O course, while we conpare the marks in their

entireties, the TLD portion of a domain name has no source-

! Q ..[TIhese are true and accurate pictures, all taken before
t he f|||ng date of [applicant’s] application, is that correct?
A Yes.
(Sl one, p. 19).
8 (Slone, p. 19, Exhibit 5).
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i ndi cating significance.® Mreover, while the letters CMB are

clearly derived fromthe initials of opposer’s trade nane,
this initialismwould have to be considered an arbitrary
designation for its services. Simlarly, while the | ogo may
be suggestive of services for those having inpaired vision, we
have no reason, on this record, to believe this is anything
but an i mage designed specifically by (or for) opposer.

In this context, we find applicant’s derivation of a nane
for his webpage efforts to be particularly disingenuous --
choosi ng the name “Canpaign for Workers Assisting the Blind”

supports a CWAB initialism Simlarly, the degree to which

applicant’s image resenbl es opposer’s | ogo cannot be expl ai ned
as coi nci dental .

In fact, we find applicant’s strained testinony on the
creation of his design elenent to be incredulous. The record
shows that applicant was the “nmedia and nmarketing nanager” for
opposer from 1994 through 1997 (Slone, p. 5; Fower, pp. 7,
41). Anong other responsibilities, this involved inplenmenting
the policies of opposer’s board of directors as to the correct

usage of opposer’s tradenmarks and service narks, editing

° See 555-1212.com Inc. v. Comruni cati on House |nternational,
Inc., 157 F. Supp. 2d 1084, 59 USPRd 1453 (N.D.CA. 2001); Inre
Martin Container Inc., 65 USPQd 1058 (TTAB 2002); Inre

Cyber Fi nanci al . Net Inc., 65 USPQd 1789 (TTAB 2002); and I n re Page,
51 USPQd 1660 (TTAB 1999). See al so, TMEP 881209.03(m and 1215.04
(39 ed. May 2003); and 1 J. Thomas McCarthy, MCarthy on Tradenar ks
and Unfair Conpetition, 8§7:17.1 (4'" ed. 2001).
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opposer’s nmonthly newsletter!® and witing grant applications.
(Sl one, pp. 5, 20 - 21; Fower, pp. 9, 68 — 69).

Nonet hel ess, when asked about the origins of the inage
contained within the circle of his conposite draw ng,
applicant testified that in spite of his |imted conputer
skills and the fact that he is clearly not an artist, he
pai nstakingly drew this inmage hinself in the “Paint” program
of Wndows, beginning with crude stick figures and then
filling themin until such time as the i mage “l ooked |i ke

sonet hi ng” (Fow er, pp. 38 — 40).

Opposer’ s | ogo Applicant’s inmage
10 “Qui de Page: The nonthly newsletter of Cabell-Wyne
Association of the Blind, Inc.,” Cctober 1997 (Sl one, Exhibit 2),
= In fact, when these two electronic inmages are laid on top of

each other, the pixels match up precisely on nost of the inmage.
Contrary to M. Fowler’s testinony of working fromstick figures, it
appears much nore likely that M. Fow er started with an extant

el ectronic i mage of opposer’s |ogo, and then made m nor

nodi fications with his conputerized drawing program (e.g., adding a
pointed skirt to the woman’s dress and enhancing her breasts (“...The
woman in [ny mark] appears to be nore, | guess, well fornmed and
fem ni ne | ooking.” Fow er, pp. 42 — 43), renoving the strap from
the top of a whittled-down cane, giving the nmale figure a haircut,

pl aci ng one of the dog’'s front legs a hal f-step behind the other

and then loping off the dog’'s raised ears).

-9 -
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However, applicant ultimtely admtted that one has to | ook
closely at the two drawings in order to notice the differences
(Fowl er, p. 53).

In any case, given the close relationship of the
respective services and the remarkable simlarity of the
mar ks, we find a strong case for |ikelihood of confusion in
the instant case. Furthernore, we nust consider that the
severely visually inpaired face obvious challenges in
di stingui shing source-indicators by their appearance. Hence,
in light of the remarkable simlarity between the respective
mar ks herein, we find that the opportunity for potenti al
confusion is substanti al.

We turn next to the du Pont factor focusing on the nunber
and nature of simlar marks in use on simlar goods or
services. Fromthe tinme of filing his answer to the notice of
opposi tion, applicant has referred throughout this trial to
several third-party uses of CMB designations. During trial,
applicant proffered a photocopy of a single third-party
federal registration. However, there are nultiple problens
with this showwng. First, it is well settled that an extant
federal trademark registration al one does not prove actual use
of the mark. Second, there are proper ways to nake such a
registration of record, and applicant failed to do that in

this instance. Third, this registration has now expired.
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Finally, this particular registration — for the mark “Cwab”

for goods identified as “lubricating conpound for nolds for
casting of glass products” — is apropos of nothing as the
regi stration issued for goods conpletely unrelated to the
services involved herein. Because no trademark owner is
entitled to property rights in gross, the only arguably
rel evant third-party registrations would be for marks actually
shown to be used in the sane or related fields of goods or
services (e.g., those directed to the blind or other
physi cal | y handi capped individuals, etc.). Simlarly, even if
properly entered into the record (which it is not),
applicant’s Internet evidence of CMB used in connection with
organi zati ons such as “Catholic Wddi ng Answer Book,”
“Cat holic Wrkers Associ ation of Bangl adesh,” “Cl ean Water for
Armand Bayou” and “Cricketers’ Wl fare Association of
Bangl adesh” is also totally irrelevant, for the same reasons
expl ai ned above. *?

Hence, we find based upon this entire record that both
conponents of applicant’s involved mark, which he adopted from

his fornmer enpl oyer, are arbitrary (CMB) and/ or suggestive

12 Appl i cant has even put in evidence of Internet hits for the
slightly rearranged letters CAWB (e.g., standing for the “Canpai gn
Agai nst Workpl ace Bull ying Ways”). This too was not properly nade
of record, and noreover, is irrelevant in determning the issue of
I'i keli hood of confusion between applicant’s and registrant’s nmarks
as applied to their respective services.
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(logo), and that individually and together, they are strong
source-indicators as applied to goods and services directed to
the blind and severely visually inpaired.

As to any other facts that may be probative of the effect
of applicant’s intentions to adopt and use his clained mark,
applicant’s history with opposer and the nature of his

Internet activities at www cwab. org between 1999 and 2002

shoul d be nenti oned.

It is clear that sometine after M. Fowler left his
enpl oynent with opposer (“CWAB”) — a not-for-profit social
servi ce agency — he secured cwab.org as the domain nane for
his personal website. |In selecting this particular domain
nane, he chose a conbination virtually certain to create
confusion with his forner enployer. 1In fact, the text of his
webpages shows that applicant repeatedly used the designation
CWAB as a shorthand reference to opposer. He used the site to
make available on the Internet unflattering and di sparagi ng
I nformati on about opposer. Then, although he never used the
conposite imge that is the subject of this application on his
website (Fowl er, pp. 37 — 38), in designing his conposite
service mark and filing this trademark application, he
know ngly added a substantially exact representation of

opposer’s logo to his m sl eadi ng domai n narne.
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Applicant appears, in part, to justify his various
actions (e.g., domain nane registration, federal trademark
application, etc.) based upon the fact that opposer failed to
seek federal trademark or service mark registrations,
allegedly was tardy in getting a domain nanme for its
initialismand delayed in producing a working website. O
course, if resources were available for such purposes, it nay
wel | have been a w se business practice for opposer to have
initiated these steps earlier. Nonethel ess, opposer’s failure
to pursue these steps during the period that applicant was
enpl oyed with opposer did not |eave these valuable properties
fair ganme for applicant’s taking upon his departure.
Trademark registrations are nost beneficial but are not
mandatory. Hence, there was certainly no obligation on
opposer’s part to secure such |legal protections, nor does
opposer lose its common |law rights by failing to pursue
regi strations.

The testinony taken by the parties focuses, inter alia
on applicant’s bona fides. According to his testinony,
applicant fancies hinself a whistleblower commtted to shining
the light of truth into the shady corners of a m smanaged, if
not unprincipled, agency. (Fower pp. 24 — 37) By contrast,
opposer views applicant as a disgruntled former enpl oyee

committed to harassing, and perhaps harm ng, opposer (Sl one,
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p. 10; Applicant’s deposition of M. Slone, pp. 15, 19, 28 -
102, 109 - 114, 126 — 127) However, we need not enter into
this fray. The veracity of the many needling all egations
contained within applicant’s website is irrelevant in the
context of our determ nation under Section 2(d) of the Lanham
Act. Applicant’s disclainers and other attenpts at
vi ndi cati ng | egal ese sprinkled anong his website content are
also irrelevant to our determ nation herein. Undeniably,
applicant’s actions, taken as a whole, denonstrate his
hostility to opposer as well as a blatant disregard for
opposer’s intellectual property rights. Accordingly, to the
extent that applicant’s intentions enter into our |ikelihood
of confusion determ nation herein under the final du Pont
factor, they weigh heavily agai nst applicant.

Deci sion: The opposition is sustained and registration
to applicant is hereby refused under Section 2(d) of the

Lanham Act .



